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Franklin K. Lane 


(A Philosopher of Interstate Commerce Law) 


By Auuan P. MatTrHew * 


RANKLIN K. LANE became a member of the Interstate Commerce Com- 
F mission on June 29, 1906. By an odd coincidence this is the date of 
the approval of the Hepburn Act, which gave new vitality to the Inter- 
state Commerce Act and conferred, for the first time, effective powers 
upon the Commission. 

Mr. Lane continued in service as a Commissioner until March, 1913, 
when he entered the cabinet of President Wilson as Secretary of the 
Interior. His subsequent career is beyond the province of this paper. 

Sufficient time has elapsed to permit an appraisal of Mr. Lane’s 
work as a Commissioner. It is a temptation, to one who served on his 
staff for some three years, to speak of his fine personal qualities and to 
offer something of an anecdotal character. This urge, however, must be 
resisted, for it would seem to be a worthier task to deal with the affirma- 
tive side of Commissioner Lane’s service. 

The writer has always felt that Commissioner Lane was preeminent 
in the development and exposition of the philosophy of the law. This 
phrase has not been gratuitously coined. ‘‘The philosophy of the law’’ 
was a favorite expression of Commissioner Lane himself, and it serves 
as an index to his method of approach to a legal problem. I have heard 
him say, and upon more than one occasion, ‘‘Now let us get at the 
philosophy of this provision of the law’’. In short, he was searching for 
the essential principle, and when he felt that he had uncovered that prin- 
ciple, he was well on his way to a solution of the particular case. He 
held loyally to his philosophy in writing his opinion. In order to be 
concrete it is necessary to exemplify, and this can best be accomplished 
by presenting a brief commentary upon some of Commissioner Lane’s 
most instructive opinions. 

In the first year of his service with the Commission, Commissioner 
Lane was called upon to prepare the report of the Commission in 


In the Matter of Through Routes and Through Rates 
(1907) 121. C. C. 164. 


The essence of the Commission’s declaration in that report is that a 
through route may exist notwithstanding that a joint rate has not been 
published by the participating carriers; that a combination through rate 
comprising local, proportional or other rates is as binding and definite as 
a joint rate; and that the several factors are applicable as of the date 
when the shipment is billed by the initial carrier. These are common- 
places of transportation law and practice today, but prior to the an- 
nouncement of this report there was some contrariety of opinion as to 
what the proper practice should be. The statement is in order that this 


* Member of the California Bar. 
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report embodies the first comprehensive expression of the Commission 
upon the particular subject. By this single report many doubts and 
difficulties were swept away. 

In the following year Commissioner Lane delivered the opinion of 
the Commission in 


In the Matter of Released Rates (1908) 13 I. C. C. 550. 


Prior to the announcement of this opinion lawyers held divergent views 
as to the effect of Section 20 of the Interstate Commerce Act upon the 
right of carriers to limit their common law liability. While an expression 
of opinion on the part of the Commission could not be binding upon the 
courts, we are warranted in stating that Commissioner Lane’s analysis 
of common carrier liability, both at common law and as modified by the 
statute, contributed appreciably to the construction of the law by the 
courts. It is very certain in any event that it had a controlling effect 
upon the provisions of railroad tariffs involving the liability of the car- 
rier, especially in connection with the publication of rates conditioned 
upon agreed valuations. 

In this same year Commissioner Lane wrote the opinion of the 
Commission in 


Cosmopolitan Shipping Company v. Hamburg-American Packet 
Company et al., (1908) 13 I. C. C. 266. 


The decision was briefly to the effect that the Act to Regulate Com- 
merce has no application to water carriers transporting freight between 
points in the United States and points in a non-adjacent foreign country 
even though such water carriers might have become participants in joint 
rates with inland rail carriers. Jurisdiction over such foreign commerce 
extends only to the inland portion of the haul. 

It may be observed, and quite naturally, that this was the obvious 
decision to make. But it was not quite so obvious in 1908. Up to that 
time there had been no clear-cut expression on the part of the United 
States Supreme Court indicative of the extent of the Commission’s juris- 
diction over foreign commerce. It was contended in some quarters that 
when a trans-oceanic steamship line became a party to a joint rate with 
a rail carrier on traffic originating at or destined to an inland point in 
the United States, the water carrier thereby subjected itself pro tanto to 
the jurisdiction of the Commission. 

This decision had interesting consequences. Since the Commission 
ruled that a joint rate could not be made between a carrier subject to 
the Act and one not subject to the Act, the rail carriers were required to 
publish as separately established rates the inland proportions of the joint 
rates formerly maintained with the ocean carriers. This requirement was 
so unpalatable to many of the rail carriers, particularly the transconti- 
nental lines, that they withdrew all export and import rates, allowing 
the domestic rates to apply on foreign traffic. This in turn was the 
occasion for much dissatisfaction on the part of shippers. However, 
some two or three years later the carriers decided to accept the rulings 
of the Commission without reservation and proceeded to publish various 


export and import rates upon a somewhat lower basis than the domestie 
rates. 
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A rather interesting decision is found in 


Wilson Produce Co. v. Pennsylvama RR. Co., (1908) 14 I. C. C. 170. 
(Affirmed on rehearing in 16 I. C. C. 116 (1909).) 


The complaint involved the propriety of track storage charges established 
by the Pennsylvania Railroad Company for the purpose of preventing 
the undue detention of carloads of fruits and vegetables at the Pennsyl- 
vania Railroad produce yards in Pittsburgh. It appeared that the prac- 
tice had grown up on the part of various dealers and commission mer- 
chants of using the cars as warehouses or places of business. In order to 
prevent this abuse of railroad equipment and railroad tracks the carrier 
devised the plan of imposing track storage charges. 

The Commission, in a report written by Commissioner Lane, upheld 
the carrier. The opinion delivered on rehearing is the more instructive 
of the two reports because it deals so tersely and effectively with mat- 
ters of principle. It may be worth while to quote one or two sentences. 
The Commission says: 


“The Pennsylvania road is entitled to have its equipment and tracks freed 
within a reasonable time, and it may impose charges which will lead to such 
release as ily as possible. There is no law which requires a railroad to give 
its cars and tracks under any terms for use as warehouses.” 


The report closes with the following sentence : 


“So long as we cannot compel the Pennsylvania road to furnish tracks to 
carry cars for warehousing purposes and as trading places, we cannot deny the 
carrier the right to impose such charges at its produce terminal as will render 
that terminal available for the transportation purpose for which it was intended.” 


In order to appreciate the significance of this decision it should be 
understood that in those earlier years all charges in the nature of demur- 
rage or track storage were regarded by many shippers and receivers of 
freight as impertinent nuisances. A rather extended educational cam- 
paign became necessary in order to persuade the recalcitrants that de- 
murrage rules and charges, strictly enforced, make for car efficiency and 
are really in the interest of the shippers and receivers themselves. 

In about this same period Commissioner Lane became the chairman 
of a special committee of the National Association of Railway Commis- 
sioners, charged with the responsibility of framing a uniform demurrage 
code for application to both state and interstate traffic. This responsi- 
bility was taken very seriously, and at the next session of the Association 
an elaborate report was submitted laying down the basic principles of 
demurrage and presenting a simple demurrage code. Despite the opposi- 
tion of a strong minority, the report was approved and the uniform 
demurrage code found general acceptance. In some sections the eode 
had to win its way against rather heavy odds. In the New England 
states in particular the prevailing period of free time was 4 days. New 
England was known as ‘‘the graveyard of cars’’, and some of the north- 
western carriers would not permit their own equipment to be loaded to 
destinations in New England. There was something of a popular up- 
rising when the free time in New England was cut from 4 days to 2 days, 
but after a little more than a year of trial the New England industries 
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managed to adjust themselves to the discomfort of an efficient demurrage 
code. 

A decision of a leading character will be found in the Los Angeles 
and San Francisco switching cases. The major report is under the title of 


Associated Jobbers of Los Angeles v. A. T. & S. F. Railway Company 
et al., 18 I. C. C. 311 (1910). 


It had long been the practice of the rail carriers in Los Angeles and San 
Francisco to assess and collect a separate charge, additional to the line- 
haul freight rate, for switching cars to and from industrial tracks. This 
practice was challenged in complaints brought by the Los Angeles and 
San Francisco shipping interests upon the ground that industrial spur 
track delivery was merely a substitute for team track delivery and that 
compensation for the switching service must be found in the line-haul 
freight rate. Commissioner Lane wrote the opinion of the Commission 
and it is again significant because it is built upon a formulated principle. 
The report states (p. 314) : 

“The American railroad rate has always been recognized as covering the full 


service which the carriers give—in furnishing the car, a proper place in which to 
load it, the conveyance of that loaded car, and its terminal delivery.” 


Following this statement a contrast is drawn between the American prac- 
tice and the practice in England, where the various services are broken 
into component parts and a charge imposed for each. It is then said, 


referring to the requirements of the Interstate Commerce Act (p. 314): 


“The rate, which it is required shall be published, is a complete rate, which 
includes not only the charge for hauling, but the charge for the use of the termi- 
nals at both ends of the line.” 


The decision was that the carrier could not lawfully impose a sepa- 
rate charge for the delivery upon industrial spur tracks of traffic moving 
incidentally to a system line haul. The decision was challenged in the 
courts but was upheld by the Supreme Court of the United States in 


Interstate Commerce Commission v. A. T. & S. F. Railway Co. et al., 
234 U. S. 294. 


In 
Advances in Rates—Western Case, 20 1. C. C. 307 (1911). 


we find a thought-provoking discussion of rate-making in both its the- 
oretical and its practical aspects. Space limitations will permit no more 
than a citation of the report. It must be read in full in order to ac 
quire what Commissioner Lane has to offer on the philosophy of rate- 
making. 

Commissioner Lane contributed to the interpretation of the amended 
fourth section of the Interstate Commerce Act in 


Railroad Commission of Nevada v. Southern Pacific Co. et al., (1911) 
21 I. C. C. 329. 
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The ruling of the Commission in this case was upheld by the Supreme 
Court in 


United States v. A. T. & 8. F. Railway Co. et al., 
234 U. S. 476. 


One of the most illuminating discussions of the principles of rate- 
making is found in Commissioner Lane’s opinion in 


I. & 8. Dockets 26-26c, inclusive, 
22 I. C. C. 604 (1912). 


This case involved the propriety of advances in rates for the movement 
of coal from the bituminous fields to Great Lakes ports. The opinion 
has always been a favorite of the writer, but again we must be content 
merely with commending it to those who may be interested in essential 
rate-making policy as distinguished from the mechanics of constructing 
a rate schedule. 

There will be no dissent from the statement that the decision in the 
‘‘Shreveport Case’’, reported as 


Railroad Commission of Louisiana v. St. Louis & Southwestern Railway 
Co. et al., (1912) 23 I. C. C. 31, 


is a landmark of transportation and constitutional law. Commissioner 
Lane’s powers were at high tide when he wrote the opinion of the Com- 
mission in this case. In construction it is a model of craftsmanship, 
the diction is forceful and yet restrained, and the legal reasoning is 
unanswerable. Except for the effective marshalling of facts and the 
ecogency of Commissioner Lane’s logic, it is highly improbable that the 
opinion would have commanded the support of a majority of the Com- 
mission. The Commigsion divided 4 and 3. Six separate opinions were 
written. Only one commissioner refrained from individual expression. 
This will serve to indicate the diversity of opinion within the member- 
ship of the Commission itself. 

The facts of the case were quite simple. The complainant con- 
tended that the Railroad Commission of Texas had pursued a rate-mak- 
ing policy which was designed to protect the Texas jobbers in their 
competition with jobbers in neighboring states. For example, the rates 
on merchandise from Dallas, Texas, to points in the eastern part of the 
state were upon a much lower scale than the rates from Shreveport, 
Louisiana, to these same eastern Texas points. And the Railroad Com- 
mission of Texas had registered its disapproval of any reduction in the 
Shreveport rates to a basis of equality with the local Texas scale. In 
short, the state rates were unjustly discriminatory against the interstate 
rates, provided, first, that the Interstate Commerce Act forbade such dis- 
crimination, and, second, that under the Constitution of the United 
States it was competent for the Federal authority to restrain the rate- 
making power of the state when it was exerted to the undue prejudice of 
interstate commerce. 

The issues were distinctiy raised and they could not be avoided. It 
was necessary for the Commission to consider both the question of con- 
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stitutional power and the question involved in the construction of the 
Act. It was characteristic of Commissioner Lane that he would take a 
broad and constructive view and that, having determined his position, he 
would maintain it with dogged courage. 

One cannot fail to admire the following passage, reproduced from 
page 40 of the report: 


“The theory of our constitution is that a state may not live unto itself alone, 
either politically or commercially. Under the articles of confederation the sev- 
eral states reserved to themselves certain powers which in their exercise made 
necessary ‘a more perfect union’. This was established under the constitution, in 
which, as an outgrowth of experience, it was provided that Congress should have 
the power ‘to regulate commerce with foreign nations and among the several 
states’. It is unnecessary to trace the growth and expansion of the national 
power under this provision of the organic law. With almost each decade some 
problem has arisen which has brought from the Supreme Court of the United 
States a fuller interpretation of this power granted to Congress, and underneath 
each one of these decisions may be found the fundamental doctrine of ‘govern- 
mental necessity. The power granted to regulate a commerce by wagon and 
the sailing ship has been found adequate for the necessities of a national life to 
which the railway and the telegraph are essential. Under the protection and 
authority of the federal government our commerce has known no state lines, we 
have enjoyed freedom of trade between the people of the various states, and our 
railroad systems have been constructed to convey a national commerce. While 
chartered by the states they have become the interstate highways of the United 
States. They are the roads of the whole people and not of any part or section 
of the people.” 


After a brief review of the pertinent provisions of the Act the 
opinion proceeds as follows: 


“By all these provisions of the law, as by others, Congress has clearly mani- 
fested its purpose to unite our railroads into a national system. The law acts 
only on those which do an interstate business; but in the conveying of property 
destined from a point in one state to a point in another this brings within the 
control of Congress all such carriers as do not exclude themselves from partici- 
pating in such traffic.” 


Having determined that it was competent for Congress under the 
Constitution to assert authority over a rate adjustment involving an 
undue preference to state traffic and a correlative unjust discrimination 
against interstate traffic, and having further de‘ermined that the lan- 
guage of the Act sufficed to reach the particular situation, the conclusion 
was reached that the Railroad Commission of the State of Louisiana had 
made good its case and that an order should be entered renewing the 
removal of the unjust discrimination against interstate commerce. 

Almost at the close of the opinion is found a paragraph which prob- 
ably has no superior in judicial opinions dealing with the constitutional 
powers of the United States (p. 46) : 


“tt is suggested that the exercise of such power to end discrimination be- 
tween rates within a state and rates to interstate points must surely lead to a 
conflict in which the jurisdiction of one sovereignty or the other must give way. 
To this suggestion the one and sufficient answer is that when conditions arise 
which in the fulfillment of its obligation and the due exercise of its granted 
power to regulate commerce among the states make such course necessary the 
national government must assume its constitutional right to lead.” 
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It is difficult at this time to appreciate the boldness of the order 
made by the Commission in this proceeding. The state commissions were 
properly jealous of their authority in local matters and were prepared 
to maintain that authority against encroachment on the part of the 
federal power. The Commission had taken a distinct step beyond any 
which had theretofore been taken or authorized by the Supreme Court 
of the United States, and it was inevitable that its order would be sub- 
jected to judicial review. 

The Supreme Court of the United States declared in the 


Minnesota Rate Cases (Simpson v. Shepard) 
230 U. 8. 352-432 (1913) 


that, in prescribing intrastate rates, the State of Minnesota ‘‘exercised 
an authority appropriate to its territorial jurisdiction and not opposed 
to any action thus far taken by Congress.’’ Such was the ruling even 
though it appeared that the state-made rates exerted an indirect control 
over related interstate rates. Nevertheless the validity of the commis- 
sion’s order in the Shreveport Case was upheld in 


Houston, East & West Texas Railway Co. v. United States, 
234 U. S. 342. 


The right of the Interstate Commerce Commission to assert authority 
over intrastate rates when they come into improper conflict with inter- 
state rates is now firmly established, under statutory sanction, and the 
very term ‘‘Shreveport Case’’ has acquired a generic meaning. Except 
for the courageous and persuasive opinion written by Commissioner 
Lane in this case, the law might well have taken a different course. 

It is impossible within this brief space to do even scant justice to the 
subject matter of these remarks. At most we can merely graze some of 
the most significant opinions prepared by Commissioner Lane during his 
term of office. A discerning reader of the Commission’s reports can 
hardly fail to conclude that Commissioner Lane left the imprint of his 
genius upon the law, and in some measure upon our constitutional con- 
cepts as well. 





Hearings on Fourth Section Bills Concluded 


The subcommittee of the Committee on Interstate and Foreign Com- 
merce of the House of Representatives, which has had under considera- 
tion H. R. 3263, H. R. 3610, H. R. 5362 and H. R. 8364, to amend the 
Fourth Section of the Interstate Commerce Act, concluded its hearings 
last week. The subcommittee is expected to give early consideration to 
these bills. The present indications are that the so-called Pettengill Bill 
(H. R. 3263), to repeal the long and short haul clause of the Fourth Sec- 
tion, will be favorably reported by the subcommittee. The opposition to 
this bill has come principally from the Intermediate Rate Association, the 
Mississippi Valley Association, and various steamship lines: Both the 
proponents and opponents of this legislation have fully presented their 
views to the subcommittee. 





Proposed Legislation Affecting Practitioners, 
S-2944 


BILL has been introduced in Congress by Senator Wagner of 

New York known as S-2944, the purpose of which is to pre- 
vent and make unlawful the practice of law before Government 
Departments, Bureaus, Commissions and their agencies by those 
other than duly licensed attorneys at law. 

It develops from a news story in the New York American of 
June 10th that there is, according to the author of that story, a 
nation-wide campaign under way to support this Bill by the 
Federal Bar Associations of New York, New Jersey and 
Connecticut. 


A BILL 


To prevent and make unlawful the practice of law before Government departments, 
ames, commissions, and their agencies by those other than duly licensed attorneys 
at law. 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, 


That no representative of any person, corporation, association, partnership, or 
any other legal entity, except a sovereign State, municipal corporation, or any politi- 


cal subdivision thereof, shall in any way present to, prosecute before, or compromise 
with any department, bureau, commission or other executive or administrative 
agency of the United States any claim, proceeding, or other matter when the inter- 
pretation or construction of the Constitution or statutes of the United States is 
involved, affecting any rights arising or created thereunder, in return for any com- 
pensation, gift, or reward, or promise thereof, unless such representative shall be an 
attorney at law who is duly licensed and admitted to practice law before the court of 
last resort of the District of Columbia or in the State, Territory, or insular posses- 
sion of the United States in which he or she is, or has been a resident at the time of 
being so licensed to practice law, and unless said attorney at law shall also be duly 
licensed or authorized to practice or not otherwise prohibited by law or regulation 
from practicing before the department, bureau, commission, or other agency of the 
United States having jurisdiction over or before which is pending such claim, pro- 
ceeding, or other matter, in accordance with such rules and regulations as may be 
prescribed by the head of such department, bureau, commission, or other agency. 

The head of each department and of each independent bureau, commission, and 
such other agency of the United States is hereby authorized to prescribe such rules and 
regulations, not inconsistent with this Act, as he may deem necessary and proper to car- 
ry out and make more effective the provisions hereof and to provide rules of practice 
and procedure, for the practice before the department, bureau, commission, or agency 
of which he is the head, applicable to the presentation, prosecution, and compromise 
of such claims, proceedings, or other matters, before, with, or to such department, bu- 
reau, commission, and agency: Provided, That nothing herein shall apply to the Army, 
Naval, or Diplomatic Service of the United States, to any claim, proceeding, or mat- 
ter before the Departments of Navy, War, and State that is not of a commercial 
nature, or to the Patent Office of the United States: And provided further, That 
nothing herein shall prevent or be construed to prevent a partnership, voluntary 
association, or corporation, by one or more of its partners, officers, or regular em- 
ployees or any individual, from appearing in its or his own behalf in the presenta- 
tion of such claim, proceeding, or other matter referred to above. 


366 
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Any person or corporation who shall violate any of the provisions hereof shall 
be guilty of a misdemeanor and upon conviction thereof shall be fined not more than 
$1,000 or be imprisoned for not more than six months, or both, together with the 
costs of prosecution. 

This Act shall become effective on the expiration of thirty days after the enact- 
ment thereof. All prior statutes in any way inconsistent with any of the provisions 
of this Act are hereby repealed as of the date when this Act becomes effective, to the 
extent of such inconsistency, including the following Acts or parts of Acts which are 
hereby repealed: Section 261 of title 5 of the United States Code (23 Stat. 258); 
section 493 of title 5 of the United States Code (23 Stat. 101); and section 415 of 
title 19 of the United States Code (36 Stat. 464). If any provision of this Act or the 
application thereof to any person or circumstances is held invalid, the remainder of 
the Act, and the application of such provision to other persons or circumstances 
shall not be affected thereby. All existing rules and regulations of any department, 
bureau, commission, or other agency of the United States not inconsistent with the 
provisions thereof shall remain in full force and effect, notwithstanding the repealing 
provisions hereof, until such time as new rules and regulations shall be prescribed and 
promulgated under the authority of and in accordance with the provisions of this 
Act, but in no event after the expiration of ninety days after the enactment hereof. 





Interpretation of the Bill 


One of our officers, a prominent attorney, has briefly interpreted the 
Bill as follows: 

The Bill, if enacted into a law as it now reads, would prevent any 
practitioner who is not a lawyer from appearing before the Interstate 
Commerce Commission unless he is a partner, officer or regular employee 
of a partnership or corporation, or unless he is appearing in his own 
behalf. The Bill as it now reads will not bar from practice before the 
Commission a partner or officer or regular employee of a partnership, 
corporation or Association. 


It will be the purpose of the Washington office to keep in touch with 
this Bill and in the event any hearings on the Bill are held, either before 
a Committee of the Senate or a Committee of the House, the Association 
will arrange to have a lawyer member of the Association and a non- 
lawyer member appear before the Committee and oppose the Bill in so 
far as it undertakes to prohibit practitioners who are not lawyers from 
appearing before the Interstate Commerce Commission. 

If members have any suggestions as to what might well be said by 
representatives of the Association at such hearings as may be held with 
respect to the Bill by either the Senate or House Committee the Asso- 
ciation would be very glad to have them. 

The Association will undertake to notify you of the date of any 
hearings that are to be held on this Bill so that members may, if they 
desire to do so, appear personally before the Committee and present their 
own views. 

Members may wish to give their respective Senators and Congress- 
men their views concerning this proposed legislation. 
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As of related interest, Elmer A. Smith, Chairman of the Executive 
Committee, has forwarded excerpts from an article in the American Bar 
Association Journal for May entitled ‘‘Lawyers and Practitioners: A 
Study in Contrasts,’’ which is quoted below: 

In the American Bar Association ‘‘Journal’’ for May, 1935, there 
will be found an article entitled, ‘‘Lawyers and Practitioners: A Study 
in Contrasts,’’ by William H. Robinson, Jr. (page 277). In reviewing 
the standards of admission to practice before various Government de- 
partments in Washington, D. C., the author says (pages 277 and 278) : 


* * * * * 


—e-seo ee Th ~~ — ae DH 


“Perhaps the most startling dissimilarity to the lawyers is in the standards 
of admission to practice. Lawyers are forced to fulfill certain conditions prece- 
dent to being admitted to the bar. With the exception of four States which have 
no laws or court rules on the subject, all States require a person to spend at 
least two, and generally three or four years in intensive study before permitting 
him to make application to the bar. Thereafter the applicant, who must be a 
citizen of the United States and of the State, is subjected to examinations to test 
his morals and intellectual fitness. If he passes these examinations, he is per- 
mitted to practice law. 


The practitioners, in contrast are not subjected to such strenuous require- 
ments. With the exception of the patent bar, they do not take written exami- 
nations of any sort; and in no case are they forced.to comply with definite 
standards of education. What, then, are the qualifications which a practitioner 
must possess?” Se gree 


“Because of the very technical nature of the work of the Patent Office, addi- 
tional requirements are imposed upon applicants for admission to practice. 
Besides the oath, application, and character certificate (or in the case of a lawyer 
a certificate of practice), the applicant must ‘establish to the satisfaction of the 
commissioner that he is * * * possessed of the necessary legal and scientific 
qualifications to enable him to render applicants for patents valuable service and 
is otherwise competent to advise and assist them in the presentation and prose- 
cutior. of their application before the Patent Office.’ The satisfactory proof re- 

uired is the passage of a written examination, conducted by the Civil Service 
chanaindon under the auspices of the Patent Office. However, in case a per- 
son has served at least three years in the examining corps of the Patent Office, 
the examination may be waived.” 


* * * * * 


“The Treasury Department likewise adheres closely to the statutory require- 
ments, namely, good character, good repute, and possessed of necessary qualifica- 
tions to render valuable service. But in its elaborate regulations, the depart- 
ment points out that “While practice * * * is not restricted to duly licensed 
attorneys at law and certified public accountants, agents who are neither attor- 
neys nor certified public accountants will not be enrolled unless they are able to 
present * * * convincing evidence that they possess the educational back- 
ground, technical knowledge, and ability essential to the proper understanding 
and presentation of Federal tax questions.’ The department further points out, 
‘Good character and good reputation are not identical requirements. The former 
is determined by the applicant’s actual qualities; the latter depends upon the 
opinion entertained of the applicant by those who have the opportunity of 
knowing him in the community * * *.’ The Interstate Commerce Commis- 
sion has similar rules of admission, as does the Post Office Department, the 
General Accounting Office, and apparently the Federal Trade Commission.” 
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With respect to disciplinary machinery, Mr. Robinson says (page 


__ “The question of disciplinary measures now comes to mind. What check, 
if any, is provided against shady, fraudulent, and illegal practice? Is there any 
sort of disciplinary procedure set up? These questions are natural ones to the 
lawyer. Every bar association has provided, or has been provided with, discipli- 
nary machinery. In some States this machinery is highly effective to purge the 
unethical lawyers from the profession; in other States its effectiveness is de- 
stroyed by cumbersome machinery and lack of co-operation by the public and 
the profession alike. It therefore becomes interesting to know whether the prac- 
titioners’ bar has been able to find an effective answer to the disciplinary 
problem.” 
* * * * * 


“From this general outline, it is perceived that the disciplinary procedure 
provided by these departments is comparable to that existing in most States 
for attorneys. The next question that arises is, is it used? Figures are not 
available to any extent to answer this question. It is stated that out of the 
6,023 practitioners before the Interstate Commerce Commission, only one was 
disbarred and two resigned. The general impression, secured from reading the 
data of the other commissions and departments, is that the disbarment rate will 
about follow this figure throughout the various departments.” 


In his conclusions he says (page 280) : 


“The time is perhaps approaching for a general coordination of the func- 
tions, rules, and practices of these agencies. One suggested solution has been 
made by a special committee of the American Bar Association, and approved by 
its Executive Committee. This plan provides that the Court of Claims, the 
Court of Customs and Patent Appeals, the Customs Court, and the Board of 
Tax Appeals be consolidated into an administrative tribunal and at a later date 
such bodies as'the Interstate Commerce Commission, Federal Trade Commis- 
sion, Federal Communications Commission, Federal Securities and Exchange 
Commission be made part of this court. The judges of the court would be 
composed of the experts now functioning as the governing powers of the federal 
administrative agencies to be consolidated into the law tribunal.” 

“By this proposal a uniform method of rules of practice and procedure 
would exist before all the various departments of the administrative tribunal. 
In addition, it would no doubt mean the beginning of a new practitioners bar. 
This bar would undoubtedly have higher standards for admission to the right to 
practice; and would more nearly, if it did not do so entirely, approach the 
status of a true professional group. 

“Whether the plan suggested by the American Bar Association is adopted or 
not, it is now time to make adjustments and to attempt to bring some order out 
of the existing chaos. Since 1894 there has been no attempt on a general scale to 
formulate policies pertaining to procedure, practice, and functions of the num- 
erous administrative agencies. If permitted to continue much longer, the yarn 
of interlacing and conflicting federal administrative agencies and their functions 
will become so hopelessly tangled that it may have to be tossed aside and a new 
skein placed in the machine.” 





Port-Locality Bill 


At the request of Senator Long, of Louisiana, on behalf of Senator 
Moore, of New Jersey, the Senate, on June 25th, did not consider 8. 1633 
—a bill to amend the Interstate Commerce Act so as to make a port a 
“‘locality’’ within the meaning of the discrimination sections of the 
Interstate Commerce Act. 





Comments on the Authority of the Supreme 
Court to Overrule Acts of Congress 


S INDICATIVE of the interest that some of our members are 

taking in constitutional questions, particularly with refer- 
ence to the authority of the Supreme Court to set aside acts of 
Congress, is the correspondence which recently passed between 
Robert E. Quirk, Washington attorney and the well-known 
writer, Arthur Brisbane. That correspondence is reproduced 
below: 


Washington, D. C. 
February 12, 1935. 
Mr. Arthur Brisbane, 
¢/o New York Daily Mirror, 
235 East g5th Street, 
New York City. 


Dear Mr. Brisbane: 


I have read with interest your ‘‘Today’’ article appearing in the 
Washington Herald of February 11, apropos of the authority of the 


Supreme Court of the United States to set aside an act of Congress as 
unconstitutional. 

You ask ‘‘ Where in the Constitution of the United States do you 
find authority for the Supreme Court to over-rule Congress and the 
President in the making of laws—this absence of authority is no acci- 
dent.’’ You suggest that those who wrote the Constitution put in the 
Constitution what they wanted it to say, and that they did not intend 
to give the Supreme Court the power to veto laws. You then suggest 
that a republican form of government, such as ours, would imply that 
laws made and approved by elected representatives of the people should 
take precedence over decisions of justices appointed by an individual. 
After making these and other observations you invite some learned 
student of constitutional law to let you know if you have made any mis- 
take and, if so, what the mistake is. 

I do not pretend to be a learned student of consitutional law but I 
do claim that the facts of history, the character of the federal government 
and an understanding of the Constitution, itself, demonstrate that you 
are mistaken in the suggestion that the Supreme Court is without 
authority to set aside an act of Congress which is contrary to or beyond 
the authority contained in the Constitution. The authority of Congress 
to enact laws is derived from and limited by the Constitution. Congress 
has no inherent sovereignty. The Constitution is the chart by which 
Congress, the President and the courts must be guided. It provides that 
the judicial power of the United States shall be vested in one Supreme 
Court and in such inferior courts as the Congress may from time to time 
establish. 
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The Constitution is the supreme law of the land. An act of Con- 
gress which contravenes the Constitution is not the law. The people 
elect representatives in Congress to enact laws in accordance with the 
Constitution. The fact that these representatives are elected and that 
the members of the Supreme Court are appointed by the President does 
not add to or subtract from the authority of either. Each derives its 
authority from the Constitution and the nature of its task. As it is the 
duty of the courts to apply the law to the facts of cases as they arise 
and to test the validity of any congressional act, where that question is 
raised, by the Constitution, it was not necessary that the authority to do 
that which is an attribute of judicial power be conferred in so many 
words in the Constitution. The right and the duty of the courts to 
apply the law to particular cases is the very essence of the exercise of 
judicial power. To say that the Supreme Court may not declare an act 
of Congress invalid which is contrary to the Constitution is to say that 
the Constitution is not the supreme law of the land. 

The debates in the Constitutional Convention show clearly enough 
that the framers of the Constitution, influenced by the lessons of history, 
were more distrustful of Congress than of any branch of the government 
ereated by the Constitution. In the Kentucky Resolutions, Jefferson 
expressed this distrust in these words: 


“In question of power let no more be said of confidence in man, but bind him 
down from mischief by the chains of the Constitution”. 


The Constitution contains grants of authority to cia but it 
also contains many prohibitions. For example, it contains 19 grants of 
legislative authority and 79 denials of such authority. The First Amend- 
ment to the Constitution provides that Congress shall make no law re- 
specting the establishment of religion or abridging the freedom of speech 
or of the press. Should Congress pass a law contrary to this or the many 
other prohibitions in the Constitution, can there be any doubt that in 
such ease the Supreme Court would have the authority and the duty to 
declare such an act invalid because contrary to the Constitution? Once 
it is conceded that in such cases a citizen cannot seek redress in the 
courts of the land from such an obvious abuse of power, our system of 
government will fail. 

The proposition was clearly and perfectly expressed by Hamilton in 
speaking to the people of New York in 1787 in the following words: 


“There is no position which depends on clearer principles, than that every act of 
a delegated authority, contrary to the tenor of the commission under which it is 
exercised, is void. No legislative act, therefore, contrary to the Constitution, 
can be valid. To deny this would be to affirm that the deputy is greater than 
his principal; that the servant is above his master; that the representatives of 
the people are superior to the people themselves; that men acting by virtue of 
conse may do not only what their powers do not authorize, but what they 
orbid 

The sapatininbition of the laws is the proper and peculiar province of the 
courts. A constitution is, in fact, and must be regarded by the judges, as a 
fundamental law. It therefore belongs to them to ascertain its meaning, as well 
as the meaning of any particular act proceeding from the legislative body. If 
there should happen to be an irreconcilable variance between the two, that which 
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has the superior obligation and validity ought, of course, to be preferred; or, in 
other words, the Constitution ought to be preferred to the statute, the inten- 
tion of the a to the intention of their agents. 

Nor does this conclusion by any means suppose a superiority of the judicial 
to the legislative power. It only supposes that the power of the people is 
superior to both; and that where the will of the legislature, declared in its stat- 
utes, stands in opposition to that of the people, declared in the Constitution, the 
judges ought to be governed by the latter rather than the former.” 


I venture to suggest that your article is based upon a mistake and 
that the mistake proceeds from the erroneous premise assumed in the 
article that representatives in Congress speak the will of the people, 
whereas the will of the people is contained in the Constitution. The 
elected representatives cannot enact any law which does not square with 
the Constitution. The mere fact of their election does not give them a 
roving commission to do as they please in enacting laws. This restraint 
is the pivot upon which the rock of the government is balanced. 


Very truly yours, 
R. E. Quirk. 


February. 14, 1935. 
Robert E. Quirk, Esq., 


Norman, Quirk and Graham, 
Washington, D. C. 


My dear sir: 


I thank you for your letter. 

I don’t pretend to know law of any kind but I can read and write a 
little. There is plenty of outside comment, but WHERE in the CON- 
STITUTION does it say that the judges of the Supreme Court may 
nullify the acts of Congress and the President? 


Very truly yours, 
(Signed) A. BrisBaNne. 


Washington, D. C. 


February 19, 1935. 
Mr. Arthur Brisbane, 


235 East 45th Street, 
New York City. 


Dear Mr. Brisbane: 


Referring to your letter of February 14 in reply to my letter of 
February 12 concerning your recent article about the authority of the 
Supreme Court to nullify acts of Congress: 

I thought my letter answered your question, but apparently not. 
You now say that you do not pretend to know law, that you can read 
and write a little, and that there is plenty of outside comment, but you 
repeat ‘‘Where in the Constitution does it say that the judges of the 
Supreme Court may nullify the acts of Congress and the President ?’’ 
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It is not necessary to indulge in outside comment or to go outside 
the Constitution to locate the authority of the Supreme Court to nullify 
acts of Congress which are themselves null and void. The Constitution 
vests the ‘judicial power in the Supreme Court. It is the function of the 
judicial power to test the rights and obligations of citizens by the law of 
the land. When an act of Congress contravenes the Constitution the 
latter and not the act of Congress is the law. This is so obvious it would 
seem that anybody, lawyer or layman, who can read or write, much or 
little, could understand it. 

I submit that your question has now been answered. But if you still 
think otherwise, I suggest for your consideration and for the consider- 
ation of the many readers of your column, who may have been misled by 
your recent article into thinking the Supreme Court usurped authority 
whenever it declared a void act of Congress to be void, the following 
question : ‘‘Where in the Constitution is Congress given the authority 
to enact a statute in conflict with the Constitution ?’’. 


Very truly yours, 


R. E. Quirk. 





Coordinator’s Freight Rate Structure Report 


HE following statement was given out by Joseph B. Eastman, 
Federal Coordinator of Transportation, on June 7th in con- 
nection with the release of his Freight Rate Structure Report. 


The Coordinator of Transportation today released the most import- 
ant report of his Section of Transportation Service, under the direction 
of Mr. J. R. Turney, yet submitted. It deals with all phases of freight 
traffic (other than the Merchandise traffic, upon which a report has al- 
ready been submitted) by all types of transportation agencies—including 
railroads, water carriers, motor trucks, and pipe lines. 

The report is the result of nearly two years of intensive effort, not 
only by the Section, but by thousands of shippers and hundreds of manu- 
facturers and carriers of all kinds who cooperated in furnishing the 
data. No such comprehensive information in regard to freight traffic 
has hitherto been available. Not only does it inelude the basie facts with 
respect to markets, traffic flow, shipper needs, commodity classifications, 
rates, and revenue, but it also supplies detailed analyses of the cost of 
handling freight by railway, highway, water, and pipe line, enabling 
comparisons to be made of every phase of operation and service. 

In submitting the report to the Regional Coordinating Committees 
of the railroads, the Coordinator made these comments: 


All conclusions and suggestions in this report are based on this underlying 
factual survey. They have not been drawn out of the air, but have been derived 
from the facts and statistics which have been assembled. The supporting data 
are indicated in great detail. 





C. PRACTITIONERS’ JOURNAL 





Some of the conclusions and suggestions will be regarded as radical or revolu- 
tionary, and | anticipate that they will be received with skepticism. That is a 
normal attitude, and an entirely appropriate one, so long as the skepticism is 
open-minded. The matters dealt with in the report are of such vast scope and 
importance that definite recommendations with respect to changes in present 
methods and practices, from me or from my Section of Transportation Service, 
would not be justified at this stage nor until the data have been reviewed by 
others. We offer, therefore, not recommendations but suggestions. 

For my own part, | express for the present only the conviction that modern 
commercial needs and competitive transportation conditions imperatively de- 
mand a thorough reexamination of the operating methods of the railroads, of 
their service and equipment, and of their rate structure. If the report herewith 
submitted demonstrates nothing else, it demonstrates this. | believe that the 
need for many comprehensive changes will be found. The report and the data 


which accompany it will, | am confident, be of great value in such a reexami- 
nation. 


For convenience, the report is presented in four distinet parts. The 
first is the report proper, which is a small pamphlet containing a succinct 
statement of the ultimate facts revealed by the surveys, and the Section’s 
suggestions as to what should be done to meet the changed conditions 
disclosed. The second part is a larger volume, containing a more de- 
tailed narrative of the more important facts developed .by the eight 
surveys upon which the report is based. The third part is a volume 
presenting statistical analyses of the data collected. The fourth part, 
consisting of two volumes, contains detailed summaries of the data. 

These parts are so arranged that any topic can readily be followed 
down through the series. Those desiring to locate the supporting evi- 
dence for the concise findings in the first part, can obtain it in narrative 
form in the second part, in the statistical analyses of the third part, and 
in the detailed statistics of the fourth part. The first two parts are now 
being presented, and the others will soon be available. 

The report undertakes to show what is needed to obtain for the 
country a modern system of transport which will develop national trade 
and markets and stabilize the industry. It points the way to the use that 
can best be made of each type of transportation and indicates how they 
ean all be welded for service, although not for ownership or operation, 
into a well coordinated system. It seeks to preserve keen competition 
where it stimulates good service and efficiency, but not where it causes 
serious waste. It proposes that certain work of common concern, such as 
pricing, scheduling, routing, and marketing, be handled cooperatively for 
the carriers by a few joint agencies, and that the carriers also jointly 
operate or use equipment, terminals, and facilities where this will im- 
prove service and save expense. The report further indicates the need 
for far-reaching changes in service, rates, equipment, and methods of 
operation, to be brought about gradually over a period of time. 

The facts gathered in the surveys show clearly that local traffic 
handled by a single railroad is now much less important than ‘interline 
traffic, and that the bulk of freight traffic moves between two or more of 
the nine geographic divisions into which the country has been divided by 
the railroads for rate-making purposes. This shows that American com- 
merce has become predominantly national in character, and that in deal- 
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ing with railroad problems the time has come, both for the carriers them- 
selves and for regulatory authorities, to subordinate provincial to na- 
tional considerations. 

The report finds that great improvement in service is both possible 
and essential. Railway service, although potentially the fastest of all 
land transport, is now far slower in general than highway service and 
not much if any faster than water or pipe-line service. The potential 
speed superiority of the railroads is lost through infrequent schedules 
and terminal delays (the surveys show that a car is in motion less than 
one-third of the time while it is in the hands of the carriers.) These 
terminal delays are largely caused in present practice by the constant 
assembling and reassembling of carlots to make up long trains, and to- 
gether with the parallel schedu'es maintained by competing railroads 
are responsible for infrequent service. Present types of freight cars 
were also found to be poorly adapted to modern commercial needs, since 
they often require patrons to ship in much too large quantities to secure 
the benefit of carload rates and also cause them to incur unnecessary ex- 
pense in packing, loading, unloading, and drayage. 

Freight rates were found to be in the greatest confusion, owing in 
part to the continuance of old methods of rate-making which grew up 
when most shippers had no choice except to ship by rail. A most im- 
portant and significant fact at present is that shippers generally have 
the alternative of providing their own transportation by highway, just 
as many of the larger shippers have already done by pipe line or water. 
A further reason for the confusion is the attempt to preserve conflicting 
classification and territorial rate systems which, judged by modern con- 
ditions, are provincial and not well suited to the needs of a commerce 
which is now essentially national in character. 

The report collects and presents for the first time data which demon- 
state that for short distances the railroad ecarload rates are substantially 
in excess of the cost to the shipper of furnishing his own transportation 
by highway. In the case of a number of important commodities, this 
is true for distances as great as 200 miles or more. This disparity is not 
necessary, since from a cost standpoint it appears that rail carload rates 
ean generally be made lower than truckload highway rates fer most dis- 
tances outside of terminal areas although this is not true of Merchandise 
Traffic where the truck range is about 100 miles. Analysis shows that 
the trouble lies partly in a failure, under present rate-making methods, 
to deal properly with cost and value-of-the-service considerations. The 
report undertakes to show how this difficulty can be avoided. 

Present transport facilities are found to exceed the prospective 
demand, and the conclusion is reached that new facilities should be pro- 
vided only where, by reason of greater efficiency, they will pay for them- 
selves and when demanded by general, as distinguished from individual, 
carrier or local competitive considerations. 

Comparing the overall cost of transportation by the several types 
of carriers, the report finds that the costs of the cargo carriers, water and 
pipe line, is now lowest; that the carlot carriers, water and rail, rank 
next; and that highway transportation is the most costly. These are 
general findings, not always applicable to special conditions. It is found, 
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however, that the potential cost of rail cargo operation, if it were per- 
mitted, is as low as pipe line cargo cost. The overa rail cost is now 
inflated by ‘‘yard’’ costs, which comprise over half of the total costs, and 
by the excessive costs of concentration of traffic in long trains and dis- 
tribution by way trains. The report further finds that by coordination 
of railway facilities, the service can be improved and the cost reduced. 


Among the many suggestions made in the report for the correction 
of the conditions revealed by the surveys, the following are the most 
important : 


1. Concentration of rate-making and tariff publishing in the hands 
of a single carrier agency, which in time should gradually evolve a 
system of freight charges applying uniform'y throughout the United 
States, designed to encourage the movement by all agencies of the maxi- 
mum possible tonnage at the lowest profitable rates. 

2. Development of a scientific rate technique in place of the present 
arbitrary and confused processes, which will use modern methods of 
costing to determine the general rate level necessary for profitable oper- 
ation, and also the variations in charges which should be made to allow 
for variations in weight, bulk, risk, as well as length of haul, but on the 
other hand will determine the classification rating of different com- 
modities, properly grouped, from the standpoint of the relative adjust- 
ment which will attract the maximum volume of traffic at profitable 
rates. 


3. Development of container equipment designed to handle eco- 
nomically much smaller loads than are now made necessary by carload 
minimum weights, and also designed to eliminate packing and facilitate 
mechanical loading and unloading. These containers would move freely 
and be interchangeable on railways, highways, and waterways, making 
possible universal collection and delivery of all carload freight and the 
motorization of many railway terminals. 


4. Development of a system of railway cargo operations and rates 
making possible profitable handling of train loads of basic commodities 
without intermediate yardings and at greatly reduced rates, and the 
contemporaneous development of a system of light-powered short train 
units for concentration and distribution of carlot traffic and for special 
high-speed services. 


5. Drastic reduction in interearrier routes and interchanges by 
voluntary restriction of such routes to a limited number of competitive 
earrier channels and the gradual closing of alternative and cireuitous 
routes. 





This is the report mentioned in the May issue of the Journal. Our 
supply of these reports has been exhausted because of the many re- 
quests for same. 
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Supreme Court Moves To Its New Quarters 


N JUNE 3rd the Supreme Court of the United States’ held its last 
session in the Capitol Building, which chamber it has occupied since 
1859. The Court will reconvene on October 7th next in its new $10,000,- 
000 building facing the Capitol. The last session of the Court was 
uneventful as distinguished from the excitement that marked its session 
of May 27th, at which time the National Industrial Recovery Act was 
held unconstitutional. 

The new building is elaborate in design, being equipped with every 
facility to expedite the work of the Court, including restaurant, a suite 
of rooms for each Justice and his assistants. The actual hearing room 
will seat only 150 persons, and is magnificent in its appointments. 





Reorganization of Railroads—Amendment of Section 77 of 
Bankruptcy Act 


The Committee on the Judiciary of the House of Representatives has 
favorably reported H. R. 8587, amending Section 77 of the Bankruptey 
Act, with relation to the reorganization of railroads. This bill takes the 
place of H. R. 6249, and is the Committee’s redraft of it. The bill is ac- 
companied by House Report No. 1283, 74th Congress, 1st Session. 

Among the changes made in the present Act are: 


1. Two-thirds of each class of security holders voting upon a plan of 
reorganization will bind the dissenters and those of the class who fail to 
record their votes as provided by the Act. 

2. The Court may make effective a fair and equitable plan over the dis- 
sent of minorities. 

3. The Commission will tentatively approve the reorganization plan, 
and it will then be passed upon by the Court after hearing objections of all 
parties in interest. After approval by the Court the plan will be submitted 
to creditors and shareholders, and will become effective upon consent of two- 
thirds of those of each class who vote upon it. The Judge may make the 
plan effective, even if not so accepted, if it provides fair and equitable treat- 
ment for the interests of those rejecting it. 

4. The Judge is required to dismiss the proceedings if there is undue 
delay in a reasonably expeditious reorganization. 

5. In the event of an early return to prosperous times the plan of re- 
organization may require the issuance of securities in the form of options or 
warrants to receive, or to subscribe for, the securities of the reorganized 
company to security holders who are otherwise not provided for in the plan. 

6. Protective committees may receive expenses but no compensation. 

7. The Judge having jurisdiction of the reorganization is permitted to 
select the trustees in the first instance, subject to rejection by the Interstate 
Commerce Commission. 

8. Judges are required to appoint trustees. 

9. Where the trustee appointed has been an officer, director, or employee 
of the debtor corporation or any subsidiary corporation, the Judge is required 
to appoint another trustee or trustees not having had such affiliation. This 
provision does not apply to Class II or Class III carriers. 

10. There is a provision inserted whereby the title of any owner of any 
equipment leased or conditionally sold to the debtor, and any right of such 
owner to take possession of such property, shall not be adversely affected by 
the provisions of this section. 
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President Roosevelt’s Transportation Message 
To Congress 


HE Preswent or THE Unirep States, on June 7th, sent to the 
Congress a special message dealing with the nation’s trans- 
portation problems. 


Mr. Roosevelt’s views are as follows: 
To THE CONGRESS OF THE UNITED STATES: 


It is high time to deal with the Nation’s transportation as a single, 
unified problem. For many years in the past transportation meant 
mainly railroads. But the rise of new forms of transportation, great ex- 
penditures of Government funds for the development of waterways and 
for the building of great highways and the development of invention 
within the railroad system itself, have enlarged the problem far beyond 
that conception which dominated most of our past legislation on the 
subject. In some instances the Government has helped a little. In others 
it retarded. In still others it has given special assistance from time to 
time—in many instances without rhyme nor reason—in all instances 
without considering each aspect of the problem in the light, of all the 
others. It is small wonder that in a transportation picture so confused, 
the public has been inadequately served. 

I have from time to time, in this session, addressed the Congress as 
to the necessity of various forms of Government aid and regulation of 
transportation. I now wish to draw together and supplement these 
various suggestions for the consideration of the Congress in this session. 

In the railroad field there has been a growing recognition of the 
necessity for reorganization and coordination. To that end there was 
created the office of Federal Coordinator of Transportation. The Co- 
ordinator has considered various ways of effecting economies through the 
physical coordination of railway facilities and services, and, in addition, 
has studied and made suggestion for legislative measures covering both 
the railroads and other forms of transportation. 

Another type of reorganization necessary for the sound and healthy 
recovery of our railroad system is financial. Many of our railroads are 
in a sound financial condition. Others are in need of reorganization. To 
enable necessary financial reorganizations to be effected inexpensively 
and promptly the Congress passed, two years ago, certain amendments 
to the Federal Bankruptey Act. Shortcomings in this legislation have 
appeared which have prevented an efficient and extensive use of it. In 
order to correct these shortcomings the Coordinator has recommended 
certain amendments which are now before the Congress for action. Va- 
rious differences of opinion as to these amendments are rapidly being ad- 
justed and it is my hope that this legislation may be promptly enacted. 

I have already recommended to the Congress my views with regard 
to the relations that should exist between the: Federal Government and 
air carriers. Legislation has been introduced for the purpose of carrying 
out these recommendations. I am in general accord with the substance 
of this legislation although I still maintain, as I indicated in my message 
on that subject, that a separate commission need not be established to 
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effectuate the purposes of such legislation. Air transportation should be 
brought into a proper relation to other forms of transportation by sub- 
jecting it to regulation by the same agency. 

A bill for the regulation of highway motor carriers has passed the 
Senate and is now before the House of Representatives. The practical 
unanimity with which the Senate passed this bill convinces me of the 
extent to which all of the difficult adjustments among the interests con- 
cerned were made and I recommend its early passage by the House. . 

Another bill for the regulation of intercoastal and coastwise trade 
and of some of the inland waterway carriers prepared by the Coordinator 
has been introduced and is before the Congress for action. I recommend 
that this bill be considered by the appropriate committees and pressed 
to early passage. I can see no reason why the responsibility for the regu- 
lation of intercoastal, coastwise and inland waterways should not be 
vested in the Interstate Commerce Commission, with proper provision 
for the departmentalizing of the work of the Commission. 

It is my hope that the Interstate Commerce Commission may, with 
the addition of the new duties that I have indicated, ultimately, become 
a Federal Transportation Commission with comprehensive powers. It 
had been my intention to recommend this strongly to this session of the 
Congress, but the time remaining seems to preclude the discussions neces- 
sary for such changes. Such a reorganization should not be delayed, 
however, beyond the second session of the Seventy-fourth Congress. 

The efforts toward the coordination of the railroads and the general 


improvement of transportation conditions which were begun by the 
Emergency Railroad Transportation Act of 1933, should proceed, and I 
recommend that the Act and the office of Coordinator be extended for at 
least another year. 

The White House, June 7, 1935. 


FRANKLIN D.. ROOSEVELT. 





New |Railroad Pension Bills Introduced 

Two new railroad pension bills were introduced in Congress on June 
25th. S. 3150, introduced by Senator Wagner, Democrat, of New York, 
and H. R. 8652, introduced by* Representative Crosser, Democrat, of 
Ohio, levy an excise tax upon carriers and an income tax upon their em- 
ployees. S. 3151, introduced by Senator Wagner, and H. R. 8651, intro- 
duced by Representative Crosser, establish a retirement system for em- 
ployees of carriers subject to the Interstate Commere Act. 

By the terms of 8. 3150 and H. R. 8652, employees would be taxed 
2% of their wages and carriers would pay 4% of their payrolls, both sub- 
ject to a $300.00 per month limitation. No reference is made in these 
bills to the establishment of a retirement system. 

By the terms of 8. 3151 and H. R. 8651, there is an initial appropri- 
ation out of the Treasury of $50,000,000 to pay the benefits authorized 
by the bills. These benefits are up to $120.00 per month to railroad em- 
ployees, and are similar to the benefits of the Railroad Retirement Act 
which was declared unconstitutional. 

These bills, introduced at the request of the Railway Labor Execu- 
tives’ Association, are avowedly attempts to meet the objections of the 
Supreme Court by relying upon the taxing power of the Government 
rather than upon the interstate commerce clause. 





Government Ownership of Railroads * 


By Raynarp F. BoHMAN 


General Traffic Manager of the Heywood-Wakefield Company 
of Gardner, Massachusetts. 


ET me express to you my appreciation of the kindness by which I am 
permitted to address you tonight on the trend toward government 
ownership of the railroads. Obviously this is a question of vital import- 
ance to all of us because after all the railroad system of this country is 
the life blood of the nation, and it probably will be for some time to come. 
At the very outset I wish to emphasize that there is a strong drift 
toward government ownership of the railroads—not because we want it, 
nor because of any widespread public demand for it, but rather because 
private ownership and operation is carrying too heavy a load and is fast 
sinking under its weight. 

Canada didn’t want government ownership of the railroads. In fact, 
there was a decided public opinion opposed to it. Nevertheless, the force 
of circumstances compelled it. Private operation simply broke down, 
and the Canadian people were forced, willy-nilly, to take on the un- 
wanted task. 

The only way we can avoid government ownership in this country 
is to make private ownership successful. Instead of bending our ener- 
gies to this end, however, most of us are actually contributing to the 
opposite by our failure to support the railroads in their hour of need. 

It has been said that government ownership might conceivably be 
brought about by the creation of an artificial emergency. That artificial 
emergency could, and in fact, would be brought about by the enactment 
of certain punitive railroad bills now pending in Congress. The passage 
of such bills as The Six-Hour Day Bill, the Full Crew Bill, the Train 
Limit Bill, the Hours of Service Bill, Government Signal Inspection and 
Government Track Inspection Bills, would add more than $1,000,000,000 
a year to the cost of operating the railroads in this country. In New 
England the Six-Hour Day Bill alone. would increase operating costs 
$23,925,000 in round figures, which amount exceeds by $7,814,000 the 
entire net operating revenue of New England’s railroads in 1934. How 
could the railroads under today’s conditions carry such a burden? Such 
an overwhelming artificial increase in railroad operating costs would 
force many railroads into bankruptcy, and a national calamity would 
surely follow in its wake. 

It is not necessary to dwell upon the adverse effect of any program 
looking to national recovery which would follow such a shock to com- 
merce and eredit as would be involved in wholesale railroad default, 
bankruptey and breakdown, with all that would mean to those who 
work on the railroads, those who own them, those who use them, those 
who supply them, and to the whole fabric of the country’s business. Be- 
yond question, the chief hope for improved employment conditions lies 


* Address at the Annual Meeting of the Springfield Traffic Club, Springfield, 
Mass., June 4, 1935. 
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in a restoration of business activities and anything which would prevent 
or defer such a restoration would operate to make the unemployment 
situation worse rather than better. 

The proposed Six-Hour Day Bill would not change actual working 
conditions in train service. Trains would continue to run, as they do, 
from terminal to terminal. The change would be in the basis of payment. 
One day’s pay is now received for a run of 100 miles accomplished in 
eight hours, but under the Six-Hour Day Bill, one and one-half day’s 
pay would be received for the same run. Is there any justification for 
such a measure in these times? 

The obvious intent of these bills is to ‘‘make work’’ on the railroads, 
so long at least, as the railroads might be able to carry the burden. No 
law can put men on a railroad pay-roll if the railroad has no money to 
pay the wages. History teaches us you cannot make work by adding 
unnecessary expenses on the railroads. 

The fact of the matter is that instead of increasing operating costs 
at this time, the costs should be reduced so that the railroads can reduce 
rates and thus attract to the rails a larger proportion of the traffic which 
is now moving via competing forms of transportation, and, at the same 
time, enable commerce to move freely in all directions. After all this 
is the only way to ‘‘make work’’ on the railroads. 

To arbitrarily raise transportation costs to the extent proposed 
under the bills I have enumerated will be disastrous to all of us, and, 
incidentally, the national welfare would be sacrificed to the mistaken 
attempt to confer an advantage upon railroad employees. 

Obviously, this can lead to one end only—government ownership of 
the railroads. But would that be desirable from the standpoint of the 
public? Would it be a service either to the producer or the consumer? 

I submit that it would be entirely against the public interest to have 
government ownership of the railroads. 

The American public has always held very strongly to the theory 
that more could be accomplished for human welfare by encouraging 
private initiative than through government action. Thus, we have sought | 
to establish a system whereby the. people would control the government, 
not the government control the people. If economic freedom vanishes, 
political freedom becomes nothing but a shadow. It has, therefore, been 
our desire that all gainful occupations not directly connected with 
government service should be owned and operated by the public. When 
the government once enters a business, it must occupy that field alone. 
No one ean compete with it, and the result is a paralyzing monopoly. 
The truckmen present here tonight would do well to keep this fact 
eternally in mind. 

And another thing, if the government should take over the railroads, 
who would pay the $240,000,000 tax bill which the railroads now pay to 
the various municipalities, counties, states and the Federal Government? 
This vast sum would have to be paid by someone, and that someone is 
you. 

Few people realize the tremendous amount of taxes which the rail- 
roads pay the state and smaller units of government in the United States 
each year, and the importance which these funds play in making up the 
local budgets and relieving real estate owners from additional tax bur- 
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dens. The transportation lines now pay nearly one and a half times as 
much taxes as it cost to operate the Federal Government in 1876. These 
taxes offer one of the most potent reasons why government ownership of 
the railroads would not work out to the satisfaction of the general public. 

The railroads at present pay more than $658,000 a day in taxes, and 
as I have already said, a tax bill of more than $240,000,000 was rendered 
to the American railroads for the year 1934. In the year 1876 the public 
thought Congress had gone mad when it appropriated $147,714,941 to 
run the governmental establishment for that fiscal year—approximately 
$92,300,000 less than was taken from the railroads in federal, state, and 
local taxes 50 years later. 

Twenty-five years later, in 1901, it was only necessary for Congress 
to appropriate $547,000,000 to run the government for that year—just a 
trifle more than twice as much as the money now demanded from the 
railroads in taxation for a year. 

Despite all the troubles the American people now have there is at 
this very moment a bill before Congress proposing to place on the bowed 
shoulders of patient Uncle Sam the additional burden of public owner- 
ship of the railroads. The proponents of this. bill forget to explain, 
however, upon whom they would call for the $240,000,000 now paid an- 
nually in taxes by the railroads. Government-owned railroads, you 
know, do not pay taxes. Furthermore, don’t lose sight of the fact that 
the people will be called upon to pay. taxes to make up all deficits. In 
short, government ownership of the railroads would increase, not relieve, 
the present financial strain upon the American people. 

The United States now has a public debt exceeding the wartime 
maximum and is facing further heavy expenditures. Acquisition of the 
railroads by any lawful means would immediately increase the public 
debt by many billions of dollars and impose additional interest charges 
upon the taxpayers. 

Government ownership would subject the railroads to administra- 
tive methods which, with all respect to able and conscientious men in 
public office, are never conducive to efficient service and economical oper- 
ation. Rates are now made according to the needs of business under a 
system of regulation which is fully adequate to protect the public in- 
terest. Government ownership would inevitably inject into this situation 
a substantial measure of political influence. Would that be desirable 
from the standpoint of the shipping public? And wouldn’t freight rates 
soon become the football of politics? When the railroads stop paying 
taxes, as they will if the Government owns them, the taxpayers will 
begin. Not a single community in the United States can escape the new 
tax burden. There will, of course, be an operating deficit. A deficit of 
as little as $350,000,000 a year would be a pleasant surprise, and that’s 
another million dollars a day. A total additional tax burden of twenty 
cents a day for everybody for the pleasure of owning the railroads would 
be a minimum prospect. 

If we are going to venture into government ownership of the rail- 
roads in the United States, it might seem sensible to view the results of 
government ownership elsewhere. No one can dispute that American 
railroads have thé lowest average capitalization per mile, the highest 
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scale of wages, the lowest average of rates and a preeminence in service. 
What is the record of government ownership in any country which has 
it? It is a record of decreased efficiency, increased expenses, lessened 
initiative, political interference and economic waste. Canada is the 
latest outstanding example. Her venture into government ownership 
has to date cost the people of the Dominion $1,393,000,000 on which they 
have received no return whatever, and they are obligated to pay 
$1,276,000,000. The Royal Commission, which investigated the mess, 
reported that unless some way to do something about it could be found, 
the financial stability of the Dominion of Canada itself might be threat- 
ened. The only explanation which the Canadian people have been able 
to get is that one political party blames the other. 

And does anyone here have the temerity to suggest that if the Gov- 
ernment takes over the railroads it will stop there? Wouldn’t the Govern- 
ment soon convince itself that it could make locomotives, cars and ma- 
terials and supplies for its railways cheaper than private manufacturers? 
Wouldn’t it soon convince itself that it could mine coal cheaper than it 
could buy it from a private operator? 

In the years immediately before the depressian the railways paid 
$3,000,000,000 annually in wages and spent more than $2,250,000,000 in 
annual purchases from other industries. In view of these facts and 
figures, how long do you think, after the government acquired the rail- 
roads, that complete state socialism could be postponed in this country? 

In such times as these demagogues invade the public ear. They 
promise the moon to those who appear to want it. They find panaceas in 
government ownership and operation of great business activities, not- 
withstanding our own very recent experience during the war period in 
connection with such operation. It was not only wasteful of money, time 
and energy ; it lowered the morale of our people and led many men into 
devious ways of getting rich quick. 

At this very time when these men are preaching the doctrine of 
government ownership, looking toward the creation of an oligarchy of 
office holders of which some European countries now present vivid ex- 
amples, they wish to weaken that system of checks and balances of the 
American government, which has given equal opportunity to all of its 
citizens. 

There are few men in places of great responsibility in the United 
States today, no matter in what line of human activity, but have risen 
from the ranks. Their roll call is most eloquent answer to the demagogic 
statement that this government is controlled by predatory wealth and 
that the door of opportunity has no open sesame except that of the al- 
mighty dollar. 

The old fashioned virtue of thrift, industry, integrity, initiative, 
constructive action and human care in order that we may have both 
clean minds and sturdy bodies are all discarded by the orators who are 
throwing chaff across the nation. They would have us make ourselves 
rich by taxing ourselves. They would have a multitude operating a 
government organization created for political and not for business pur- 
poses, perform the miracle of making every man happy, rich and inde- 
pendent. They preach a destructive discontent rather than a construc- 
tive initiative. 
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Certainly all of their plans are absolutely heedless of that one vivid 
conclusion written across the history of every country, and that is, the 
excessive cost of government and the excessive taxation of its people 
spell ruin and disaster. 

As I have already said, the government once tried the experiment of 
running the railroads with none too profitable results. In wartime, as a 
matter of fact, the railroads well-nigh went to ruination through the 
policies of the government. Rolling stock frequently was not available 
even for the government, let alone for private enterprise. 

Right-of-way deteriorated. Roadbeds were inadequately main- 
tained. Passenger service was bad and that for freight was worse. No 
progress was made in scientific inventions despite desperate needs in the 
greatest emergency that ever confronted the country. The railroads, so 
far as efficiency was concerned, reached the lowest level of two genera- 
tions. 

The attempts of the greatest nation on earth to operate obsolete 
barge lines on inland waters is pitiful enough. I shudder to contemplate 
what might happen should the politicians at the nation’s Capitol be 
placed in charge of rail transportation, handling and dissipating their 
revenues, the people deprived of a million dollars a day in taxes, a vast 
industrial asset gone forever, shining rails to become streaks of rust, 
magnificent terminals crumbling to decay, the public no longer ade- 
quately served by what once comprised the greatest system of transpor- 
tation the world has known. Truly this is a sad picture to contemplate. 

From this discussion we may form four definite conclusions : 


1. Government ownership would enormously increase the present enormous 
national debt. 


2. It would add more than one million men to the present unprecedented army 
of government employees. 


3. It would make it necessary for the taxpayers to shoulder a huge railroad 
deficit. 


4. It would inevitably be followed by extension of government ownership to 
other industries. 


Government ownership of the railroads will come to pass as surely 
as night follows the day if the people who have a vital interest in trans- 
portation as well as the taxpayers of this country don’t do something 
about it. If government ownership is to be averted there are two courses 
open that must be followed: The first is to file a vigorous protest with 
your Congressmen and Senators against the passage of the punitive rail- 
road bills I have enumerated, as well as Senator Wheeler’s Government 
Ownership Bill. The second is to become more railroad minded. Sup- 
port the railroads—help make private ownership successful instead of 
bending your efforts in the opposite direction, which most shippers seem 
to be doing. 

The problem is placed in your lap—it is now up to you. The course 
you follow might well spell the difference between the success or failure 
of the greatest transportation system the world has ever known. 





Association Committee Confers With Committee 
of Commission 


URSUANT to the resolutions passed at the last annual meeting of the 
Association, a committee composed of W. H. Chandler, President, 
Elmer A. Smith, Chairman of the Executive Committee, Edwin A. Lucas, 
Chairman of the Committee on Education for Practice and Ernest 8. 
Ballard, Chairman of the Committee on Procedure, representing the 
Association, conferred with Commissioners Meyer and Aitchison on June 
20th regarding the Association. 

A memorandum dealing with the various matters which are of 
mutual concern both to the Commission and the Association will be filed 
with the Commission and we are hopeful that we may have before the 
next annual meeting an expression of the Commission’s views respecting 
the future work of the Association. 





Proposed Transportation Legislation in the 
74th Congress 


H. J. Res. 314, introduced by Rayburn of Texas, would provide for a 
commission to investigate the desirability of further retire- 
ment and annuity legislation applicable to interstate carriers 
by railroad. The resolution was referred to the Committee 
on Interstate and Foreign Commerce. 


8. J. Res. 144 and H. J. Res. 310, introduced by Senator Wagner and 
Mr. Crosser, respectively, would ratify all of the acts of the 
railroad retirement board and continue that board for 60 days 
in order to liquidate its affairs. 


H. R. 8364, introduced by Mr. Driver would amend Section 4 of the In- 
terstate Commerce Act by striking out the proviso ‘‘and no 
such authorization shall be granted on account of merely 
potential water competition not actually in existence’’ and 
substituting in lieu thereof ‘‘and no such authorization shall 
be granted on account of water competition either potential 
or actually in existence.’’ 





Lobbyists Must Register 


HERE was recently enacted by the United States Senate, 
S-2512, an act which would require the registration of per- 
sons engaged in influencing legislation or Government contracts 


and activities. This act was passed by the Senate on May 13th. 
It reads as follows: 


“AN ACT 


To require registration of persons engaged in influencing legislation or Government 
contracts and activities. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That any person who shall engage himself for 
pay, or for any consideration, to attempt to influence legislation, or to prevent legis- 
lation, by the National Congress, or to influence any Federal bureau, agency, or Gov- 
ernment official, or Government employee, to make, modify, alter, or' cancel any con- 
tract with the United States Government, or any United States bureau, agency, or of- 
ficial, as such official, or to influence any such bureau, agency, or official in the admin- 
istration of any government duty,so as to givé any benefit or advantage to any 
private corporation or individual, shall before entering into and engaging in such 
practice with reference to legislation as herein set: out register with the Clerk of the 
House of Representatives and the Secretary of the Senate, and shall give to those 
officers his name, address, the person, association, or corporation, one or more, by 
whom he is employed, and in whose interest he appears or works as aforesaid. He 
shall likewise state how much he has been paid, and is to receive, and by whom he 
is paid, or is to be paid, and how much he is to be paid for expenses, and what 
expenses are to be included, and set out his contract in full. 


Sec. 2. Any person, before he shall enter into and engage in such practices as 
heretofore set forth, in connection with Federal bureaus, agencies, governmental 
officials, or employees, shall register with the Federal Trade Commission giving to 
the Federal Trade Commission the same information as that required to be given to 
the Clerk of the House and Secretary of the Senate in section | of this Act. 


Sec. 3. At the end of each three-month period, each person engaged in such 
practices as aforesaid shall file, either with the Federal Trade Commission or the 
Clerk of the House or the Secretary of the Senate, as required herein, a detailed 
report of all moneys received and expended by him during such three-month period 
in carrying on his work as aforesaid, to whom paid, and for what purpose, and the 
names of any papers, periodicals, or magazines in which he has caused any articles 
or editorials to be published. 

Sec. 4. All reports required under this bill shall be made under oath, before an 
officer authorized by law to administer oaths. 

Sec. 5. Any person who may engage in the practices heretofore set out without 
first complying with the provisions of this Act shall be guilty of a misdemeanor, 
and upon conviction shall be punished by a fine of not more than $5,000 or imprison- 
ment for not more than twelve months, or by both such fine and imprisonment. 

Sec. 6. Any person who shall make a false affidavit, where an affidavit is required 
in this Act, shall be guilty of perjury and upon conviction shall be punished by im- 
prisonment for not more than two years. 


Sec. 7. A new registration shall be required each calendar year on or before 
January 15. 


Passed the Senate May 13 (calendar day, May 28), 1935.” 
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Coordinator Continues Office 


The office of Coordinator of Transportation has been continued by 
Congress until June 17, 1936. A Senate joint resolution was enacted on 
June 10th and has been approved by the President. 

The resolution provides that each carrier shall pay into the fund 
provided by Section 14 of the Emergency Railroad Transportation Act 
of 1933 within twenty days after June 16, 1935, $2.00 for every mile of 
road operated by it on December 31, 1934, as reported to the Commission. 
It shall be the duty of the Secretary of the Treasury to collect such as- 
sessment. 





13th Section Amendment Proposed 


Representative Eckert, Democrat, of Pennsylvania, has introduced 
a bill, H. R. 8630, which would re-write paragraph (4) of Section 13 of 
the Interstate Commerce Act, so as to deprive the Interstate Commerce 
Commission of its present power to compel the removal of any undue or 
unreasonable advantage, preference, or prejudice by reason of intrastate 
rates. It is proposed to re-write paragraph (4) so as to read as follows: 


*““(4) Whenever in any such investigation the Commission after 
¢full hearings finds in its opinion that any such rate, fare, charge, classi- 
fication, regulation, or prattice causes any undue or unreasonable ad- 
vantage, preference, or prejudice as between persons or localities in 
intrastate commerce on the one hand and interstate or foreign com- 
merce on the other hand, or any undue, unreasonable, or unjust dis- 
crimination against interstate or foreign commerce, which is hereby for- 
bidden and declared to be unlawful, it shall report these findings to the 
rate-making authority of such State or States as may be involved, to- 
gether with its recommendations with respect to rates, fares, charges 
maximum and minimum which it believes thereafter ought to be 
charged, and the classification, regulation, or practice which it believes 
thereafter ought to be observed, and shall recommend to such State 
rate-making authority such action as in the judgment of the Commis- 
sion will remove such advantage, preference, prejudice, or discrimina- 
tion, and shall give its reasons therefor.”’ 
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CHARLES WILLIS NEEDHAM, 


Dr. Needham was born September 30, 1848, at Castile, New York, 
and died June 1, 1935, at Washington, D. C. Between those two far 
separated dates was lived an exceptionally active, full, useful and buoy- 
ant life. 


He distinguished himself in the field of education, having taught in 
three law schools and having served for eight years as President of the 
George Washington University. Two institutions conferred upon him 
the honorary degree of Doctor of Laws. Also out of his abundant store 
of learning he had contributed articles to periodicals from time to time. 


But to the readers of this JournaL Dr. Needham was known prin- 
cipally as an outstanding member of the staff of the Interstate Commerce 
Commission, and hence this brief sketch will relate chiefly to that period 
of his life and work. His connection with that important body began 
November 15, 1910, when he was appointed Attorney in the Bureau of 
Law; on July 1, 1912, he became Assistant Solicitor in the same bureau; 
on March 1, 1914, he became Assistant Counsel in that bureau; and on 
December 1, 1919, he was appointed General Solicitor in the Bureau of 
Valuation, which position he held until his retirement on June 30, 1933. 
In each of these highly responsible posts he exhibited ability, learning 
and skill of a very superior order. 


There was, however, an indefinable excellence and charm about Dr. 
Needham which transcended his mental gifts and professional achieve- 
ments,—a quality of soul which distinguished him and made of him the 
interesting, well-balanced, wholesome, stimulating and sincerely gracious 
personality that he was. Singularly unselfish and altruistic was his 
nature, and what he did for others he did, not grudgingly nor in a per- 
functory and stereotyped way, but always with wholeheartedness and 
convincing originality. And in a day when the amenities seem often so 
definitely and deplorably in the discard he failed in the observance of 
none. 


He experienced in no meagre measure the discouraging and sad- 
dening vicissitudes of life, yet bore himself with fortitude, patience and 
radiant serenity through them all. He accepted retirement from active 
duty in the same philosophic manner that had marked his entire life, and 
when increasing infirmity made it plain that the end of the long journey 
was not far off, he advanced toward it with sustained faith and with a 
smile that betokened triumphant hope. 


To him life was a sacred trust, and he was faithful to it; it was a 
great opportunity, and he made the most of it; it was a fine adventure, 
and he enjoyed it. 

JAMES QUARLES. 











Principles Announced in Recent Decisions of the 
Commission in Rate, Rule and Service Cases 


Commodity vs. Class Rates 


Docket No. 26689. 8S. A. Gerrard Co. v. Alton Railroad, et al. 
Division 2. This complaint involved the rates on cauliflower in straight 
or in mixed carloads with broccoli from Baxter, Boone and Pueblo, Colo- 
rado to destinations in Central and Eastern Trunk Line Territories. 
Complainant relies upon the fact that the commodity rates exceeded the 
contemporaneous class rates to support its allegation of unreasonableness. 
The Commission said : ‘‘ While recognizing that such a situation requires 
justification, we do not condemn it without analysis of the facts in each 
particular case. See Standard Paper Mfg. Co., Inc. v. B. & O. R. R. Co., 
200 I. C. C. 547; and Florida Railroad Commrs. v. Aberdeen & R. R. 
Co., 177 I. C. C. 735, 795. The excess of the class rates over commodity 
rates is not due to any change in the transportation characteristics of the 
commodities considered, but rather to the Commission’s efforts to prop- 
erly revise the general class-rate structure.”’ 


Delay in Establishing Rates 


Docket No. 26455. Stanolind Pipe Line Co. v. A. T. & 8. F. Rail- 
way, et al. Division 4. Complaint was against the rates on second-hand 
combustion engines from Ft. Laramie, Wyo. to destinations in Illinois 


and Missouri. The allegation was against the carriers failure to file rates 
ordered by the Commission promptly. The Commission points out that: 
‘‘Complainant’s case is based (1) on the fact that while the rates sought 
were found unreasonable by the Commission on May 6, 1930, they were 
not established until Dec. 3, 1931, over a year thereafter and three 
months after complainant’s shipments moved, and (2) on a comparison 
of the assailed rates with other rates contemporaneously applicable on 
second-hand machinery.’’ The carriers cited the Commission’s ruling in 
Van Dyke Motor Co. v. M. P. R. R. Co., 122 I. C. C. 411, wherein it was 
said : 

“A reasonable time must elapse between the date of a decision and 
the date when rates established pursuant thereto become effective. The 
defendants in that case were at no time in default under our order, and 
reparation to the basis prescribed thereby on shipments moved between 
its date, April 8, 1924, and its effective date, June 1, 1925, is denied.” 


Transit Privileges 


Docket No. I. & S. 4076. Time-Limit—Transit Forest Products at 
W. T. L. Points. By the Commission. Carriers proposed to amend 
tariffs providing for the extension of time that logs, ete., might be held 
at transit points. The Commission said, in refusing a further extension: 


‘Before the depression we expressed the view that a transit period 
extending through a period of more than one year is prima facie unrea- 
sonable, but on proper showing we permitted the establishment of time 
limits of two years on certain commodities. When the transit time 
limits were due to expire on freight bills covering tonnage moving in 
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1930 and 1931, representations were made to us that the depression un- 
expectedly caught the operators with large stocks on hand which they 
would be unable to sell within the then transit periods, inasmuch as 
there was no demand for their products due to the depression and the 
almost total cessation of building. We also took notice of the then 
existing economic depression and permitted the carriers to extend the 
transit periods as. an emergency measure, with the expectation that 
within a reasonable time the operators would adjust their business to 
current conditions. This they did not or were unable to do, and suc- 
cessive extensions as to the commodities here under consideration have 
been permitted, so that there are now a considerable number of instances 
where extensions up to four or four and a half years have been made 
as to particular shipments. * * * It is obvious that without some 
reasonable limit upon the time during which the transit commodities 
remain at the transit point the theory of transit is stretched until it 
breaks. Clearly, longer transit periods may be reasonable under the 
unusual conditions that have existed in recent years than would be 
reasonable in what may be termed normal times. But the transit period 
on the shipments here in issue has already been extended from the 
original period of one year for commodities not creosoted or treated in 
transit and two years for commodities so treated to present limits of 
four and four and a half years.” 


Undue Prejudice to Market Prices 


Docket No. 26533, Elk Refining Co. v. Akron, Canton & Youngs- 
town Railway Co., et al. Division 5. The allegation of undue prejudice 
was not established concerning rates on kerosene and gasoline in ear lots 
from Falling Rock, W. Va. to points in Kentucky, Indiana, Michigan and 


Ohio. Common markets were involved with competitors and the prices 
were fixed by producers over a wide range of territory, it being conceded 
that prices of eastern and western competitors were necessarily those 
upon which complainants’ prices were made. The Commission cites 
I. C.C.v. U. 8. ex rel Campbell, 289 U. 8. 385 where the court said: 


“For all that appears the prices charged for lumber by producers 
within the group were the market prices current generally throughout 
the entire field of competition. If that is so, the producers in the fav- 
ored territory were not making use of the preference to mark the price 
down to an equivalent extent, and thus deprive the complainant, less 
favorably situated, of a reasonable return. They were letting the price 
stand as it would have been if the tariff had been equal, and taking ad- 
vantage of the preference to increase the profit for themselves. That 
was gain for them but it was not loss to the complainant. 

. * - 


“The rulings of the Commission are consistent to the effect that 
the absorption by a complainant of a discriminatory charge does not 
avail to establish damage, or to measure its extent, in the absence of a 
showing that prices were affected by the differential rate. There must 
be full disclosure of the conditions of the business, or of those affecting 
competition, including, in particular, the capacity of the preferred pro- 
ducers to fix the prices for the market. Only then will the ultimate 
fact of damage emerge from the evidentiary facts as an appropriate 
conclusion. One cannot say from this record that there was that dis- 
closure here.” 


Future Rates 


Docket No. 26006, Tri-State Packers Association, Inc., et al v. Penn- 
sylvania Railroad Co., et al. Division 3. This case involved the rates on 
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bituminous coal from mines in Maryland, Pennsylvania and West Vir- 
ginia to destinations in Delaware, Maryland and Virginia. 

In finding the rates under attack not unreasonable for the past, but 
unreasonable for the future, the Commission said : 


The rates assailed have been in effect for a great many years, sub- 
ject only to the general rate changes. Those here assailed from the north- 
ern fields were, among others, found not unreasonable in Central Penn- 
sylvania Coal Producers Assn. v. B. & O. R. Co., supra. In Eastern Live- 
stock Cases, 144 I. C. C. 731, 781, we said : 


When we are of the opinion that rates have become unreasonable 
as the result of changes in conditions so gradual that no date can be 
pointed out upon which they became unreasonable, and the history of 
the rates is such as to justify the carriers in believing that they were 
maintaining rates which had our approval, we have the power to fix 
the reasonable rates for the future, and, in that ‘‘flexible limit of judg- 
ment which belongs to the power to fix rates’’ to refuse to hold the rates 
unreasonable in the past. 


Reparation 


Docket No. 26695, Harry Ellanovitz v. Wheeling & Lake Erie Rail- 
way Co., et al. Division 5. In dismissing this complaint in which repa- 
ration was sought on scrap iron, the Commission said: ‘‘ Defendants 
introduced no evidence but are willing to pay reparation to the basis 
sought. However, the willingness of a carrier to pay reparation can be 
approved by the Commission only under a clear and decisive showing of 
facts which would lead it to award that reparation in opposition to the 
earrier’s wishes. Swift & Co. v. C.& A. R. R. Co., 16 1. C. C. 426. Such 
showing has not here been made.’’ 


Docket No. 26504. Kanotex Refining Co. v. A. T. & 8. F. Railway. 
Division 4. The complaint was dismissed. It involved rates on petrole- 
um from Cushing, Okla. to Arkansas City, Kans. The Commission com- 
ments as follows: ‘‘Complainant emphasizes the fact that it purchased 
the residuum and transported it to its refinery at Arkansas City only 
after defendant had stated that it would establish a rate of 8.5¢. The 
only evidence offered by defendant concerned the procedure taken in es- 
tablishing the present rate of 8c after complainant had on September 22, 
1932 requested the publication of a rate of 8.5e. Complainant’s ship- 
ments began moving the next day. We are without authority to award 
reparation for damages caused by unfulfilled promises of representatives 
of carriers that reduced rates would be made effective. Continental Oil 
Co. v. A. T. & 8S. F. Ry. Co., 188 I. C. C. 365. The fact that a rate has 
been reduced does not establish prior unreasonableness.’’ 
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